
 

 

S.C.C. Court File No. 37476 

 

IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE SUPREME COURT OF BRITISH COLUMBIA) 

 

 

BETWEEN: 

HER MAJESTY THE QUEEN 

Appellant 

 

-and- 
 

 

DEREK BRASSINGTON, DAVID ATTEW, 

PAUL JOHNSTON and DANNY MICHAUD 

Respondents 

 

 

[Style of Cause continued on inside page] 

 

 

FACTUM OF THE INTERVENER 

(FEDERATION OF LAW SOCIETIES OF CANADA, INTERVENER) 

(Pursuant to Rule 42 of the Rules of the Supreme Court of Canada) 

 

 

 

BREESE DAVIES LAW 
116 Simcoe Street, Suite 100 

Toronto, Ontario   

M5H 4E2 

Breese Davies 
Tel: 416-649-5061 

bdavies@bdlaw.ca 

Owen Goddard 

Tel: 416-649-5015 

ogoddard@bdlaw.ca  

Counsel for the Proposed Intervener, 

Federation of Law Societies of Canada 

GOWLING WLG (CANADA) LLP 

160 Elgin Street, Suite 2600 

Ottawa, Ontario 

K1P 1C3 

 

Jeff Beedell 

Tel: 613-786-0171 

Fax: 613-788-3587 

Jeff.beedell@gowlingwlg.com 

 

Ottawa Agent for Counsel for the Proposed 

Intervener, Federation of Law Societies of 

Canada 

 

 

 

mailto:bdavies@bdlaw.ca
mailto:ogoddard@bdlaw.ca
mailto:Jeff.beedell@gowlingwlg.com


 

 

 

[Style of Cause continued] 

 

AND BETWEEN: 

PERSON A 

Appellant 

-and- 

 

DEREK BRASSINGTON, DAVID ATTEW, 

PAUL JOHNSTON and DANNY MICHAUD 

Respondents 

 

 

AND BETWEEN: 

SUPERINTENDENT GARY SHINKARUK 

Appellant 

-and- 

 

DEREK BRASSINGTON, DAVID ATTEW, 

PAUL JOHNSTON and DANNY MICHAUD 

Respondents 

 

 

AND BETWEEN: 

ATTORNEY GENERAL OF CANADA 

Appellant 

-and- 

 

DEREK BRASSINGTON, DAVID ATTEW, 

PAUL JOHNSTON and DANNY MICHAUD 

Respondents 

-and- 

 

ATTORNEY GENERAL OF ONTARIO, CRIMINAL LAWYERS’ 

ASSOCIATION, FEDERATION OF LAW SOCIETIES OF CANADA and 

INDEPENDENT CRIMINAL DEFENCE ADVOCACY SOCIETY 

 

Respondents 

 

 

 

 

 

 

 



 

 

 

TO:  THE REGISTRAR 

 

AND TO: 

 

CONSIDINE & COMPANY 

30 Dallas Rd 

Victoria, BC V8V 0A2 

Christopher M. Considine Q.C. 

Christopher A. Massey 

Tel: (250) 381-7788 

Fax: (250) 381-1042 

Email: cmconsidine@considinelaw.com 

massey@ameliastreetlawyers.com 

Counsel for the Appellant, Her Majesty the 

Queen 

 

 

SUPREME ADVOCACY LLP 

340 Gilmour Street, Suite 100 

Ottawa, ON K2P 0R3 

Marie-France Major 
Tel: (613) 695-8855 

Fax: (613) 695-8580 

Email: mfmajor@supremeadvocacy.ca  

Ottawa Agent for Counsel for the 

Appellant, Her Majesty the Queen 

 

 

DONALDSON'S  

105-1500 Howe Street 

Vancouver,  BC  V6Z 2N1 

 

Ian Donaldson, Q.C. 

Miriam Isman 

Tel: (604) 681-5232 

Fax: (604) 681-1331  

Email: misman@smrlaw.ca 

 

Counsel for the Respondent, Derek 

Brassington 

 

 

MICHAEL SOBKIN 
331 Somerset St. W.  

Ottawa, Ontario K2P 0J8 

 

Tel: (613) 282-1712 

Fax: (613) 288-2896 

Email: msobkin@sympatico.ca  

 

Ottawa Agent for Counsel for the 

Respondent, Derek Brassington 

MICHAEL KLEIN LAW CORPORATION 

Barrister & Solicitor 

1050-777 Hornby Street 

Vancouver, BC V6C 2T6 

 

Michael Klein 
Tel: (604) 687-4288 

Fax: (604) 687-4299 

Email: Michael@michaelkleinlaw.com 

 

Counsel for the Respondent, David Attew 

 

MICHAEL SOBKIN 
331 Somerset St. W.  

Ottawa, Ontario K2P 0J8 

 

Tel: (613) 282-1712 

Fax: (613) 288-2896 

Email: msobkin@sympatico.ca  

 

Ottawa Agent for Counsel for the 

Respondent, David Attew 

mailto:cmconsidine@considinelaw.com
mailto:massey@ameliastreetlawyers.com
mailto:mfmajor@supremeadvocacy.ca
mailto:misman@smrlaw.ca
mailto:msobkin@sympatico.ca
mailto:Michael@michaelkleinlaw.com
mailto:msobkin@sympatico.ca


 

 

 

BOLTON HATCHER DANCE 

1122 Mainland Street – Suite 250 

Vancouver, BC V6B 5L1 

 

Michael Bolton, Q.C. 

Tel: (604) 687-7078 

Fax: (604) 687-3022 

Email: mbolton@bhd-law.com  

 

Counsel for the Respondent, Paul Johnston  

MICHAEL SOBKIN 
331 Somerset St. W.  

Ottawa, Ontario K2P 0J8 

 

Tel: (613) 282-1712 

Fax: (613) 288-2896 

Email: msobkin@sympatico.ca  

 

Ottawa Agent for Counsel for the 

Respondent, Paul Johnston 

 

 

THORNSTEINSSONS LLP 
27th Floor, 595 Burrard Street 

Vancouver, BC V7X 1J2  

 

Greg DelBigio, Q.C.  
Tel: (604) 689-1261 

Fax: (604) 688-4711 

Email: greg@gregdelbigio.com 

 

Counsel for the Respondent, Danny 

Michaud 

 

 

MICHAEL SOBKIN 
331 Somerset St. W.  

Ottawa, Ontario K2P 0J8 

 

Tel: (613) 282-1712 

Fax: (613) 288-2896 

Email: msobkin@sympatico.ca  

 

Ottawa Agent for Counsel for the 

Respondent, Danny Michaud 

 

 

 

ATTORNEY GENERAL OF CANADA 

Department of Justice Canada 

Quebec Regional Office 

Guy-Fabreau Complex 

200 Rene-Levesque Blvd. West 

Montreal, QC H2Z 1X4 

 

Ginette Gobeil 

Francois Lacasse 
Tel: (514) 496-8115 

Fax: (514) 283-3856 

Email: Ginette.gobeil@justice.gc.ca 

flacasse@ppsc-sppc.gc.ca  

 

Counsel for the Attorney General of 

Canada and  Superintendent Gary 

Shinkaruk 

 

DEPUTY ATTORNEY GENERAL 

OF CANADA 

Department of Justice Canada 

50 O’Connor Street, Suite 500, Room 

557 

Ottawa, ON K1A 0H8 

 

Robert J. Frater, Q.C. 
Tel: (613) 670-6290 

Fax: (613) 954-1920 

Email: robert.frater@justice.gc.ca  

 

Ottawa Agent for the Attorney 

General of Canada and 

Superintendent Gary Shinkaruk 

 

mailto:mbolton@bhd-law.com
mailto:msobkin@sympatico.ca
mailto:greg@gregdelbigio.com
mailto:msobkin@sympatico.ca
mailto:Ginette.gobeil@justice.gc.ca
mailto:flacasse@ppsc-sppc.gc.ca
mailto:robert.frater@justice.gc.ca


 

 

 

 

RITCHIE SANDFORD McGOWAN 

1200-111 Melville Street 

Vancouver, BC V6E 3V6 

 

Patrick McGowan 

Tel: (604) 684-0778 

Fax: (604) 684-0799 

Email: pmcgowan@ritchiesandford.ca  

 

Counsel for the Appellant, Person A 

 

SUPREME ADVOCACY LLP 

340 Gilmour Street, Suite 100 

Ottawa, ON K2P 0R3 

 

Marie-France Major 
Tel: (613) 695-8855 

Fax: (613) 695-8580 

Email: mfmajor@supremeadvocacy.ca  

 

Ottawa Agent for Counsel  

for the Appellant, Person A 

 

 

ATTORNEY GENERAL OF ONTARIO 

10th Floor, 720 Bay Street 

Toronto, Ontario 

M5G 2K1 

 

Robert W. Hubbard 

Rebecca Schwartz 

Tel: (416) 326-2307 

Fax: (416) 326-4656 

E-mail: robert.hubbard@ontario.ca 

 

Counsel for the Intervener,  

Attorney General of Ontario  

BORDEN LADNER GERVAIS LLP 

World Exchange Plaza 

100 Queen Street, suite 1300 

Ottawa, Ontario 

K1P 1J9 

 

Nadia Effendi 

Tel: (613) 237-5160 

Fax: (613) 230-8842 

E-mail: neffendi@blg.com  

 

Ottawa Agent for Counsel for the 

Intervener, Attorney General of 

Ontario 

 

HENEIN HUTCHISON LLP 

235 King Street E. 

Toronto, Ontario 

M5A 1J9 

 

Scott Hutchison 

Tel: (416) 368-5000 

Fax: (416) 368-6640 

E-mail: shutchison@hhllp.ca 

 

Counsel for the Intervener,  

Criminal Lawyers’ Association 

GOWLING WLG (CANADA) LLP 

2600 - 160 Elgin Street 

P.O. Box 466, Stn. A 

Ottawa, Ontario 

K1P 1C3 

 

Matthew Estabrooks 

Tel: (613) 786-8695 

Fax: (613) 563-9869 

matthew.estabrooks@gowlingwlg.com  

 

Ottawa Agent for Counsel for the 

Intervener, Criminal Lawyers’ 

Association 

mailto:pmcgowan@ritchiesandford.ca
mailto:mfmajor@supremeadvocacy.ca
mailto:robert.hubbard@ontario.ca
mailto:neffendi@blg.com
mailto:shutchison@hhllp.ca
mailto:matthew.estabrooks@gowlingwlg.com


 

 

 

MARTLAND & SAULNIER 

506-815 Hornby St. 

Vancouver, British Columbia 

V6Z 2E6 

 

Brock Martland 

Telephone: (604) 687-6278 

FAX: (604) 687-6298 

E-mail: martland@martland.ca 

 

Counsel for the Intervener, Independent 

Criminal Defence Advocacy Society 

MICHAEL J. SOBKIN 

331 Somerset Street West 

Ottawa, Ontario 

K2P 0J8 

Telephone: (613) 282-1712 

FAX: (613) 288-2896 

E-mail: msobkin@sympatico.ca 

 

Ottawa Agent for Counsel for the 

Intervener, Independent Criminal 

Defence Advocacy Society 

 

 

 

 

 

 

mailto:martland@martland.ca
mailto:msobkin@sympatico.ca


(i) 

 

 

TABLE OF CONTENTS 

 

 PAGE 

 

Factum of the Intervener, Federation of Law Societies of Canada ......................................1 

 

 PART I – OVERVIEW .....................................................................................................1 

 

 PART II – FLSC POSITION ON QUESTIONS ON APPEAL .......................................2 

 

 PART III – STATEMENT OF ARGUMENT ..................................................................3 

  

 A. When can Clients Share Informer Privileged Information with Counsel?...........3 

 

 B.  What Rules should Govern Sharing Information with Counsel? .........................6 

 

 PART IV – SUBMISSIONS ON COSTS ........................................................................9 

 

 PART V – ORDER REQUESTED...................................................................................9 

 

 PART VI – TABLE OF AUTHORITIES .......................................................................10 

 

  

  

 

 

 

 



 

 

1 

 

PART I – OVERVIEW   

1. The solicitor client relationship lies at the core of Canada’s legal system. The courts have 

long recognized that the work lawyers do for their clients makes justice possible. Canadians would 

be unable to navigate the legal system, and Courts would be unable to resolve their legal issues, 

without lawyers and clients working together.  

2. While there is no doubt that informer privilege is a useful tool for law enforcement and an 

important part of the criminal justice system, it must be fairly balanced with the importance of the 

solicitor client relationship. Requiring accused people to bring applications in court before they 

can discuss informer privileged information with their lawyers intolerably interferes with that 

relationship. Fundamentally, the Federation of Law Societies of Canada (FLSC) submits that the 

issue of sharing informer privileged information with counsel is one that must be managed by the 

lawyer according to well established and vigorously regulated standards of professionalism and 

ethics.  

3. All parties agree that clients must be able to share informer privileged information with 

counsel in at least some circumstances. There are two key questions that must be answered on this 

appeal. First, when can clients share the information with counsel? Second, what rules should 

govern the process of sharing information with counsel?  

4. On the first question, the right balance is struck between informer privilege and the 

solicitor client relationship when sharing information is permitted where it is relevant to the 

client’s right to make full answer and defence. In practice, this means information can be shared 

by an accused, but only when it is necessary to determine if there are grounds to bring an 

“innocence at stake” application. Requiring counsel and their clients to bring court applications 

before this information is shared violates the accused’s right to a solicitor client relationship that 
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is free from state interference. It would subject solicitor client communications to an 

unprecedented vetting process and would erode the right to make full answer and defence. 

5. On the second question, the standards of professionalism and ethics imposed on lawyers 

by their law societies provide a rigorous framework for protecting informers and preventing the 

public disclosure of privileged information. In addition to loyally serving their clients’ interests, 

lawyers are also officers of the Court, bound to act with candour and integrity. They are also bound 

by solicitor client privilege and a duty of confidentiality. The fact is, lawyers navigate difficult 

ethical issues that arise from information their clients provide to them on a daily basis. The Courts 

do not and should not regularly supervise resolving these ethical issues.  

6. Cases where it will be appropriate for a client to share informer privileged information with 

counsel will be rare. This issue simply does not arise often. Counsel, guided by their provincial or 

territorial law society and their Rules of Professional Conduct, are well equipped to manage the 

few situations that do arise. Interfering with the solicitor client relationship by vetting and 

supervising communications between clients and their lawyers on an unprecedented level is not 

the answer.   

PART II – FLSC POSITION ON QUESTIONS ON APPEAL 

7. The FLSC submits that requiring an accused to bring an application in court for permission 

to share informer privileged information with counsel unconstitutionally interferes with the 

solicitor client relationship. Disclosure should be permitted without a court application, but only 

in cases where the information is relevant to an accused’s right to make full answer and defence. 

The standards of professionalism and ethics imposed on lawyers by their law societies provide a 

safe framework for sharing information that respects the purpose of informer privilege.  
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PART III –  STATEMENT OF ARGUMENT 

A. When can Clients Share Informer Privileged Information with Counsel? 

8. Clients must be permitted to share informer privileged information when it is relevant to 

making full answer and defence. The solicitor client relationship fundamentally underpins the legal 

system. This Court’s precedent has repeatedly recognized that justice is difficult to achieve without 

the contribution lawyers make to their client’s causes. That is why this Court described the 

relationship between a lawyer and her client as being “integral to the workings of the legal system 

itself” in R. v. McClure.1 It is also why the solicitor client relationship is protected under section 7 

of the Charter of Rights and Freedoms.2  

9. The solicitor client relationship requires freedom from state interference. In Attorney 

General of Canada v. Federation of Law Societies of Canada, the FLSC brought a constitutional 

challenge against provisions of the Proceeds of Crime (Money Laundering) and Terrorist 

Financing Act3 that required counsel to record and store information about their clients. In finding 

that the provisions violated s. 7 of the Charter, this Court held that counsel’s relationship with 

their client and their commitment to the client’s cause is “a basic tenet of our legal system.”4 The 

Court recognized that protection against state interference is key to that relationship: 

…there is overwhelming evidence of a strong and wide-spread consensus concerning the 

fundamental importance in democratic states of protection against state interference with 

the lawyer’s commitment to his or her client’s cause.5 

10. In this case, requiring a court application before a client can share informer privileged 

information would equally interfere with the solicitor client relationship. In order for a lawyer to 

                                                   
1 R. v. McClure, 2001 SCC 14, at para. 31 
2 Canada (Attorney General) v. Federation of Law Societies of Canada, 2015 SCC 7. 
3 S.C. 2000, c. 17. 
4 Ibid, at para. 94. 
5 Ibid, at para. 102. 
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effectively represent a client, it is “essential for the lawyer to know all of the facts” about a client’s 

case.6 This is the only way for counsel to ensure they understand the full scope of a client’s 

potential liability and every defence that may be available. This Court has recognized that free and 

candid communication within the solicitor client relationship is crucial. Clients “must be able to 

speak candidly with their lawyers” to “enable their interests to be fully represented.” 7 

Communication that is “free and candid” protects “the legal rights of the citizen.”8 

11. Requiring a client to withhold information that is potentially relevant to her right to make 

full answer and defence, subject only to a successful court application brought at the end of the 

Crown’s case would subject client communications to an unprecedented level of state scrutiny. 

The FLSC agrees with the Respondents’ submission that the very act of bringing an application 

threatens solicitor client privilege by revealing communications and possible strategies being 

discussed between a lawyer and client.9 The application process itself would also be unworkable 

and would place the lawyer and client in an untenable position. Although the client would have 

full access to the information that might support the application, the lawyer would have none. The 

lawyer would be compromised, unable to make any meaningful submissions about why the client 

should be permitted to share the information.  

12. The process would also inject an imbalance in the solicitor client relationship that would 

undermine “free and candid” communication. If the Crown’s position is accepted, it would mean 

that none of the information held by the client could be discussed with counsel until after 

succeeding on an “innocence at stake” application at the end of the Crown’s case. The unshared 

                                                   
6 R. v. McClure, 2001 SCC 14, at para. 33. 
7 Ibid, at para. 5. 
8 Ibid, at para. 33. 
9 Joint Factum of the Respondents, at para. 179.  
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informer privileged information would be the elephant in the room every time the lawyer and the 

client meet to discuss and prepare the case. Although the client would know the details of the 

information and how it is relevant to her defence, she would not be able to discuss it. This would 

place an untenable strain on the solicitor client relationship. 

13. This situation would be the reverse of R. v. Basi.10  In that case, this Court held that 

permitting disclosure of confidential informer information to defence counsel and not the accused 

would “strain” the solicitor client relationship by hampering free communication. 11 

Communication would be hampered because the lawyer would have information relevant to the 

case that she could not discuss with her client. This Court held in Basi that this informational 

imbalance would place counsel in “an awkward and professionally undesirable position.”12 As a 

result, the Court held that counsel could not receive the information. In this case, having clients in 

possession of information that must be withheld from their counsel creates the same imbalance 

and is similarly unworkable.  

14. Requiring court applications is not necessary to protect the interests that animate the law 

of informer privilege. As a starting point, the FLSC agrees that informer privileged information is 

only relevant insofar as it may provide the basis for an “innocence at stake” application. As a 

result, the information is only relevant in cases where counsel represents an accused person 

charged with an offence that has engaged his or her right to make full answer and defence. These 

situations will be rare.  

15. However, an accused should not be restricted from sharing the information until 

“innocence at stake” is established. Permitting the accused to share information with counsel when 

                                                   
10 2009 SCC 52. 
11 Ibid, at para. 45. 
12 Ibid, at paras. 45-46. 
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it is relevant to making full answer and defence will not undermine the purposes of informer 

privilege — protecting informers and encouraging others to come forward. The innocence at stake 

standard is meant to apply to disclosure of an informant’s identity to the accused and the broader 

public. In such a situation, the informer is placed in danger. Disclosure tells both the accused and 

the public who the informer is. The privilege is pierced completely and the severity of disclosure 

is obvious.  

16. Sharing informer privileged information with counsel is not the equivalent. When the client 

is sharing informer privileged information with counsel, it is in a situation where the accused 

already knows the information, and the information is being discussed privately in circumstances 

that attract the protection of the rules of confidentiality and of solicitor client privilege.13   

17. Sharing in a solicitor client relationship poses little risk to the purposes underlying informer 

privilege. It does not place informers in danger and it will not have a chilling effect on confidential 

informers coming forward in future cases. An informer’s primary concern is that their identities 

will be revealed to the accused and the public at large. Privately sharing information with counsel, 

in circumstances that attract privilege, when the accused already knows who the informer is and 

what the informer has said, does not raise the same concerns. However, sharing information does 

give effect to the accused’s right to make full answer and defence, and it avoids an unconstitutional 

interference with the solicitor client relationship.  

B. What Rules should Govern Sharing Information with Counsel?  

18. There is no doubt that sharing informer privileged information with counsel is a serious 

step that must be carefully undertaken. However, lawyers are much more than just advocates for 

their clients. They are also officers of the Court, bound to uphold the administration of justice. The 

                                                   
13 See Smith v. Jones, [1999] 1 S.C.R. 455 at para. 50. 
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ethical obligations that all lawyers must follow, including those spelled out in the law societies’ 

rules of professional conduct, provide the safeguards needed to ensure that informer privilege is 

protected.   

19. Although free and candid information sharing is essential to the solicitor client relationship, 

there are times when ethical and professional limits are placed on the use that can be made of 

information learned by counsel. The provincial and territorial law societies and Rules of 

Professional Conduct already govern effectively in these areas. For example, it is accepted that: 

1) Lawyers are not permitted to knowingly assist a client in engaging in unlawful 

conduct14 

2) Lawyers cannot prepare or assist a client to give testimony that the lawyer knows 

to be false15  

3) Lawyers are limited in the defences they can pursue by the information that clients 

provide to them (e.g. if a client admits to being present at the scene of a crime, a 

lawyer cannot ethically pursue an alibi defence)16 

4) If lawyers receive real evidence from their clients, they are obligated to give that 

evidence to the police17 

5) If a client reveals information to a lawyer that discloses a threat to public safety, 

the lawyer may report that information to the authorities despite solicitor client 

privilege18 

20. When any of these situations arise, counsel must carefully navigate their ethical and legal 

obligations in light of legal precedent and regulation by their governing law society. The decisions 

                                                   
14 Federation of Law Societies of Canada’s Model Code of Professional Conduct, Rule 3.2-7. 
15 Ibid, Rule 5.4-2. 
16 Ibid, Rule 2.1-1, Rule 3.2-7. 
17 Ibid Rule 5.1-2A. 
18 Ibid Rule 3.3-3. 
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made by lawyers in difficult ethical situations are not subject to routine supervision and 

management by the Courts.19 In all of the situations set out above, counsel are called upon to 

exercise their professional judgment and carry out their ethical responsibilities with great care. 

Lawyers are trusted to navigate “ethical minefields” like these on a daily basis. They are well 

equipped, with guidance from their law societies, to manage the process of sharing informer 

privileged information within the solicitor client relationship without creating a risk of harm to 

confidential informers.  

21. Existing standards of professionalism and ethics place safeguards around the process of 

sharing informer privileged information with counsel. Limiting the sharing of information to 

situations where it is relevant to the right to make full answer and defence means that counsel must 

carefully determine the potential relevance of the information before it is shared. It falls to counsel 

to carefully lead this conversation. In the vast majority of cases where a person within the circle 

of informer privilege is charged with an offence, it will be clear that informer privileged 

information is not relevant. In those rare situations where informer privileged information is 

potentially relevant, counsel must act with integrity as officers of the court. And any informer 

privileged information that is disclosed is shielded by the duty of confidentiality and solicitor client 

privilege.  

22. In order to serve their vital function effectively, our legal system places great trust in 

lawyers to conduct themselves ethically and responsibly. Our legal system also trusts the law 

societies to regulate in this area. This Court should protect the solicitor client relationship and 

reaffirm the trust our legal system places in counsel. 

                                                   
19 Indeed, prosecutions in this area are extremely rare. See R. v. Murray, 2000 CanLII 22631 

(ON SC) 
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